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GALC SPECIAL BOARD MEETING AGENDA
Wednesday, February 22, 2023 at 2:30 PM
Open to the Public via ZOOM and Live Streaming on YouTube

Public Notice was published in The Guam Daily Post on

Wednesday, February 15, 2023 and Monday, February 20, 2023

CALL TO ORDER

ROLL CALL

PENDING LITIGATIONS — LEGAL COUNSEL UPDATES

ADJOURNMENT


http://dlm.guam.gov/

GUAM ANCESTRAL LANDS
COMMISSION

Lourdes A. Leon Guerrero Joshua F. Tenorio
Maga'haga Sigundo Maga’lahi
Governor Lieutenant Governor

John T. Burch
Executive Director

In compliance with Public Law 24-109,
Guam Ancestral Lands Commission
Published the
Public Meeting Announcement

For

Wednesday, February 22, 2023

in

The Guam Daily Post on Wednesday, February 15, 2023, and
Monday, February 20, 2023

Attached are photo copies of the published GALC Meeting Notices

Guam Ancestral Lands Commission, 590 S Marine Dr, ITC Building, Ste 312 | P.O. Box 2950, Hagétiia, GU 96932
Tel: (671) 473-5263 | Fax: (671)473-5267
Website: hitp:/dlm.guam. gov




We are seeking a Qualified Individual to fill the following position:

PROJECTS ENGINEER

Candidate will be respansible for Management of SPPC's Cabras Distribution Terminal's Facility Maintenance,
Repait and Construdtion ensuring Safety, Health, and Environmental Compliance.
Responsibilities shall include, butis not limited to,

“Supenvision of Preventative, Routine, and Repair Maintenance.

Supervision of 1hsird-party contractors and sewvice providers and enfordng
Sale Operations and Responsibilities {SOAR} tomplance.

-Performing cost analyses, seek bids, sefect contractorsivenders for capital and expense projects.
Leading implementation of SOAR systems and action items,
Administeting SPPL Contracts, Purchase Orders, and Work Orders.
Supervision of immediate reports and performing annual performance appraisals.
A Qualified Individual should possess a Bachelor's Degree in Engineering and project engineering experiente.
Previous ol industry experience is strongly pref d
Must be able to obtain aTW.LC. and.
Plesse submit resume and complete an application packet between 9 AM thru 3 PM, Monday through Friday at

our main office EVA Bldg, 1 across from 51 John's School in Upper Tumon.
Deadline for application submission is February 20th, 2023,

South Pacific Petroleum
844 N Marine Corps Dr. FL2
Tamuning Guam 969134431
ATTN: HRO Recrultment

SPPC IS AN EGUAL OPPORTUNITY EMPLOYER
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GUAM MEMORIAL HOSPITAL AUTHORITY
ATURIDAT ESPETAT MIMURIAT GUAHAN

f Trustees Meetin

Date: Wednesday February 22, 2023 |
Time: 5:00 pm.

Meeting will take place via Zoom Video Conferencing. !
Meeting ID: 913 5266 3118 |
Passcode: 566240 i

Agenda: |. Call 1o Order; |l Approval of the Minutes: A. January 26, 2023 Regular |
Board Meeting; lil. Qld Business; IV. New Business; VI. Guam Memoriat Hospital
Volunteers Association Report; VIl Board Subcommittee Reports: A. Joint Con-
ference and Professional Support: 1. Res. 2023-25, Relativa 1o the Reappoint- |
ment of Active Medical Staff Privileges, 2. Res. 2023-26, Relative 1o the Reap-
pointment of Active Medical Staff Privileges, 3. Res. 2023-27, Relative 1o the Ap- |
pointment of Provisiona! Medical Staff Privileges; B. Human Resources: 1. Res. 1
2023-28, Relative to Implementing the Job Differential Pay for Nurses in the Pedi-
attic Intensive Care Unft (PICU) and the Neonatal Intensive Care Unit (NICU); C.
Finance and Audit; 1. Fiscal Division Realignment and Updates to Organizational
Chart; D. Facilities, CIP and IT, E. Quality and Safety; F. Govemance, Bylaws,
and Strategic Planning.

For special accommodations, please contact Theo Pangelinan, EEC Officer, at
(671)647-2104, Monday through Friday from 8:00 a.m. to 5:00 p.m.

/s! Lillian Perez-Posadas, MN, RN |
Hospital AdministratorlCEO
This advertisemant was paikil for with government funds. |
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VEHICLES FOR SEALED BID SALE

2017 Buick Regal
2020 Mitsubishi Outlander

At this time, bid applicotions are scheduted by appointment and en weekdays only.
To schadule an appointnant or for more information, contact Credit Solutions Services
af {671) 477-0124. All sealed bid applicetions must be submitted no loter than
5.00PM. Feb. 17, 2023 We resarve the right to refuse ony and all bids.

Fadarally insured by NCUA,

Tokio Marine Pacific Foundation, Inc.

0 Box 326367
Hagatna, Guam 96932
Statement of Financial Position
As of December 31, 2022

ASSETS
Cash in Bank 5,139
Investment -

Total Assets G139
LIABILITIES
Accounts Payable B

Total Liabilities -
NET ASSETS
Unrestricted

Designated -
undeasignated 5,139
Total Net Assets 139
Total Liabilities and Net Assets 5,139
Statement of Activities
Year Ended December 31, 2022

Revenues 5,000
Expenses 3,654
Change in Net Assets 1,346
Net Assets Beginning 3,793
Net Assets Ending 5,139

Guam Memorial Funeral Home, in¢
Position Opening for:

Funeral Director
and

Warehouse Team Member
(No Experience necessary will train)
Flexible Hours/Must Lift 25 to 50lb.
Must have a Valid Guam Driver's License
And must be able to work on Saturdays

Collector (Part-Time)
Must have own transporation
(Base Pay, Gas Aliowance and Bonuses)

Apply at Guam Memorial Funeral Home
191 Bibic Street Leyang Barrigada
or email resume to: i
NO PHONE CALLS PLEASE
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©> NOW HIRING

L Ll

Qualifications:
. Chauffeurs license preferred
. Previous experience preferred
« Forklift cernficate a plus

WAREHOUSE/DRIVER
Positions

Pigase apply at Ambros, Inc.
124 Chalan Achote, Harmon Industrial Park

GUAM CLEANING MASTERS
JOB OPENING

Janitorial and Ground Maintenance Personnel
Rate: $14-16 per hour
Guam Cleaning Masters Inc.
Office Phone Number: (671) 646-2002
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Offlce of the Attorney General
Doaglas B. Moylan

Atterney Genaral of Guam

Family Unit, Generat Crimes Division

590'5. Marine Cotps, Drive, TTC Bldg, » Ste. 706
Tamuning, Guam 96913 ¢ USA

£71-475.2595 » 671-475-3343 {fax)

i didsinetle®

Atitneys for the People of Guam

IN THE SUPERIOR COURT OF GUAM
IN THE INTEREST OF

€D, [D08: 062 212005),
Minas.

Juvenile Case Ho. JPOOG2-22

RE- D SUM
T0: CHAMCE DANIEL NUEKIN, Mother

You are hereby summoned to-appear via Zoom before the
HONORABLE LINDA L. INGLES, ot the dudicary ol Guam,
Superior Coutt of Guam, 120 West 0'Brien Drive, Hagalna,

(Guam, for a court hearing on:

MONDAY, FEBRUARY 27, 2023 ATL:.00 .M,
Zoom meeting 1D: 1167119213 { Passwond: 76504
YOU MAY BE HELD 1N CONTEMPT F YOU FASL TO APPEAR
N THE DATE SET FORTH M THIS SUMMONS.

YOUR PARENTAL AND CUSTODIAL DUTIES AND
RIGHTS CONCERING THE CHILD OR CHILDREN WHO
ARE THE SUBJECT OF THE PETTTION LN THIS CASE
MAY BE TERMINATED BY AWARD OF PERMANENT
CUSTODY IF YOU FAILTO APPEAR ON THE DATE SET
FORTH IN THIS SUMMONS.

MAITE APARTMENT
SEC 8 OK
2BR - 3BR /1BA
FURNISHED

CALL{671)477-423%
OR (671) 788-111¢

VEHICLE FOR SEALED BID
“AS IS

1. 2018 NISSAN KICKS JL53327Y
2.2016 CHEVROLET CRUZE 67262011

3. 2018 TOYOTA TACOMA JX004455

UNITED PACIFIC COLLECTION AGENCY

Imanlhﬁupﬂguam:%dnban.cm
www.upcaguamandsalpan.com
We Reserve The Right To Refuse Any Or All Blds

SENATOR JOE §. SAN AGUSTIN
Chairman, Committee on General
Government Operations & Appropriations

[ Mina'trentai Siette pa Liheslaturan Gudhan

NOTICE OF PUBLIC HEARING & AGENDA
Monday, February 27, 2023 9:00am
Publit Hearing Room, Guam Congress Balldiag
The Committes will heat and accept testimony on:
Bill No, 24-37 (COR} - Committee on Rules by request of I Maga ‘hdgan Gudhan, the Governar of
Guam, in accordance with the Orgamic Act of Guam.
AN ACT TO APPROPRIATE SIXTEEN MILLION DOLLARS (516,000,000} TO THE
DEPARTMENT OF ADMINISTRATION FOR IMPLEMENTATION OF THE ADJUSTED
GENERAL PAY PLAN.
“To submit , request to pasticipate in hearing of for special accommodations, please email:
senalorjoeseanagustin@gmail.com or deliver to; Ran Care Bldg Suite B3, 761 5. Marine Corps
Drive Tamuning. Guam 9693 1.
The Public Hearing will broadcast an GTA TV Channe} 21, Docomo Channel 117/112.4 and
livestream on the Guam Legislature YouTube channel.
For more informstion contact 671,989.5445.
$i Yu'os Ma'ase'!
This mackon patd for wish pubile funds.

{iﬁ- DEPARTMENT OF ADMINISTRATIOMN
¥

LOURTHDE & (LN GUIRRIRC
QOVERpIOn Slaaa iaa)

L

ERWARD ML B
TN (T

GENERAL SERVICES AGENCY
ANENmAN SETIEON HINAT
140 ROUTE | FOUTH! Comms Darve. FITL GU 96815
&P 1} 475 70T POE
FACO? 13 AT2 4R 71 IXT

SCRMHUA . TENGRC AR
LERTRMANT OVERON

DRSO MG HAC)

BERMADINE £ GINEY.
Quperrt D fon

WO, GOA DO CLEA LGN
s eairtm

SOLE SOURCE
PUBLIC LAW 36-70; 5 6CA §5214
YENDOR;
DATA MANAGEMENT SYSTEM {DMR)

DESCRIFTION;
DPHSS - PHPRO SOFTWARE SYSTEM
MAINTEMANCE & SUPPORT

CONTRACT TERM:
12 MONTHS

AMOUNT:
$228,977.36

THIS ADVERTISEMENT WAS PAID WITH FEDERAL FUNDS BY:
DEPARTMENT OF PUBLIC HEALTH & SOCIAL SERVICES
Public Law 3470
'Sale Saurce awarded are posted on Agency Website at: Wﬂmmﬁmmmﬂ.mm

75/ CLAUDHA S, ACFALLE
Chlef Procurement Offices

Total liabilitles and netassets 282,098

STATEMENT OF ACTIVITIES
Twelve Months Ended
December 31, 2022

Revenue
Contribution Income: 162,789
In-Kind Donations Expense 142,139
Other revenue 19780
Total Revenue 324,688
Expenses
General and Administrative 83,094
In-Kind Donations Expense 142,829
Lhilities 10,149
Lease Auto Expense 13,800
Depreciation 9,570
Hospitality and Redemption 27836
Office Supplies Expense 453
Repairs & Maintenace 1,348
Professional Fees 895
Community Activities 18,620
Bank Service Charges 1,317
Advertising & Promotions 129
Meals & Entertainment N3
Fumiture Fixture Equipment 2,704
Total Expenses 314,257
Net Revenue over Expenses

. = LAW OFFICE OF
L ALt FREDERICK J. HORECKY
Clerk, Superior Court af Guar 443 Chalan San Antonio
By: /s/ SCOTTE. HERMOSILLA Swite 1026
Deputy Clerk Tamuning, Guam 95913
Telephane: (671) 646-8214175
Facsimite: (671) 646-8403
HARVEST HOUSE, INC. Attorney for Petitioner
Statement of Financial Position 1N THE SUPERIOR COURT OF GUAM
December 31,2022 IN THE MATTER OF THE ESTATE
QF
Total Current assets 188,946 MARK ALAN LANDER,
Total Roncurrent Assets 93,152 Deceased.
Total Assets 282,098 PROBATE CASE NO. PRO174-22
NOTICE TO CREDITORS
Rire Natice is herewith given by the undersigned.
Total Liabilites 11,393 | | GARYRW. DENTON, Administsator of the Estate of
Total Net Assets 270,705 Mark Alan Lander, deceased, 1o the creditors of,

and all persons having daims againsi said
decedent, that within sixty {60) days after the first
publication of this notice, they either file these
claims, with necessary vouchers in the Office of
the Clerk of the Superior Court of Guam, or exhibit
them, with necessary vouchers, to  said
Administrator, GARY RW. DENTON, at the LAW
OFFICE OF FREDERICK J. HORECKY, 643 Chalan
San Antonio, Suite 1028, Tamuning, Guam 36913,
the same being the place for the transactions of
the Estate.

Dated this 8th day of February, 2023

{3/ Gary RW. Denton,
Administrator of the Estate of

Mark Atan Lander

1041

CLASSIFIED
ADVERTISING
Only *14.00

a Day/Column Inct

FOR ADVERTISING
CALL US TODAY
71.649.1924

£70Z 07 AYVNYE3S AVONOW » 1504 AV WYNo



William C. Bischoff
121 Calvo Beach Rd.
Ipan, Talofofo, Guam 96915
Tel. 789-2556 Cell 486-2557
e-mail: bischoffbill2 @yahoo.com

January 9, 2023

GALC Director Burch,

Attached hereto are excerpts from several court filings, with parts underlined that

I think are particularly relevant to the recent Commission discussions about the Torres
Estate cases. The Commissioners may be interested in reviewing these, and asking any
questions about them or any other filings at the January 11, 2023 meeting, or whenever
else the Commission may discuss the Torres Estate cases again. These are:

I.

2.

10.

11

Guam Supreme Court Opinion 2015 Guam 8, dated March 27 2015, pages 1, 6,
16, 17, 25, 29. Pages 1-9.

Gaum Superior Court D&O by Judge Sukola in CV1235, dated June 26, 2013,
pages 1, 2, 5-6. Pages 10-13.

AG Motion in CV1093-06 to add GALC as Third Party Defendant, pages 1-3, and
the proposed Third Party Complaint paragraph; signed by me. Pages 14-17.
Torres Estate lawyers’ memorandum filed in Guam District Court on October 25,
2006, signed by attorney Razzano, pages 1, 9, 10, 12. Pages 18-21.

Guam Superior Court D&O by Judge Lamorena in CV1093-06, dated October 19,
2019, Pages 1-8. Pages 22-29.

GRANT DEED, signed November 4, 2002. Pages 30-33.

Guam Superior Court D&O by Judge Barcinas in CV1124-09 dated June 27,
2012, pages 1, 21, 26. Pages 34-36.

Guam Superior Court D&O by Judge Barcinas in CV1124-09 dated September
30, 2013, pages 1, 13, 15. Pages 37-39.

Torres Estate lawyers Motion for Settlement Conference in CV0454-12, dated
November 30, 2015, pages 1-2, signed by attorney Razzano. Pages 40-41.

AG Office response to my September 6, 2022 FOIA request, containing the
SETTLEMENT AND MUTUAL RELEASE, pages 1, 9, 10, 12; and Dismissals
filed in Guam Supreme and Superior Courts. Pages 42-50.

Torres Litigation Inquiry Query response from Deputy AG Canto to Nick Toft,

Pages 51-51.
Sincercks., *
William C. Bischoff

Thank you.
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GOVERNMENT OF GUAM,
Plaintiff-Appellee/Cross-Appeltant,

Y.

GERALDINE T. GUTIERREZ, in her capacity as Administratrix of the
ESTATE OF JOSE MARTINEZ TORRES and the ESTATE OF JOSE

MARTINEZ TORRES,
Defendants-Appellants/Cross-Appellees.

Supreme Court Case No.: CV.A
Superior Court Case Nog

4-007

OPINION
Cite as: 2015 Guam 8

Appeal from the Superior Court of Guam
Argued and submitted on September 29, 2014
Hagétfia, Guam

For Defendants-Appeliants/Cross-Appellees:
F. Randall Cunliffe, Esq.

Cunliffe & Cook, P.C.
210 Archbishop Flores St., Ste. 200
Hagtfla, GU 96910 |

Joseph C. Razzano, Esq.

Joshua D. Walsh, Esg.

Civille & Tang, PLLC

330 Hernan Cortez Ave., Ste. 200
Hagitfia, GU 96910 '

For Plaintiff-Appellee/Cross-Appeilant:
David J. Highsmith, Esq.

Assistant Attorney General

Office of the Attorhey General

Civil Division

590 S. Marine Corps Dr., Ste. 706
Tamuning, GU 96913




- Gov't of Guam v. Gutierrez ex rel, Torres, 2015 Guam 8, Ofiittion Page 6 of 29

The Commission . . . directs the Chairperson and Secretary of the Commission to
condition the return of the properties to the Estate that the Estate shall request the
probate court of the Jose M. Torres Estate to accept the return of the properties in
exchange for the Estate terminating all future claims. .

RA tab 134, Ex. I at 4 (Final Written Dec. & Order, Dec. 26, 2006).

[6]  On Jjune 7, 2007, the Estate petitioned the Probate Court “to Compromise and to Confirm
Quitclaim Deed and Real Property Received by the Estate [t}hrough the Ancestral Lands
Commtssmn ” RA, tab 89, Ex. 2 at 1 (Pet. Compromise, June 12, 2007). The petition was
approved by the probate court on August 31, 2007. The GALC thereafler filed a “Satisfaction
and Release of Condition Placed on Deed” on September 26, 2007. RA, tab 66, Ex. A at 1
(Satisfaction & Release, Sept. 26, 2007). This release quotes t}_le wﬁdiﬁon in the quitclaim deed,

on October 17, 2006.

and declares lt to be __

Deed for Declaratory Judgmen

The GGVemmeﬂt, acting on behalf of the tGALC2 d a “Complaint for Reformation of

iet Tlﬂe, and for Imposition of a Constructive Trust” on

0
July 24, 2009. RA, tab2, at | (Compl, Reformation of Deed, July 24, 2009).}

(8  The court issued a prefliminary injunction on February 10, 2009, “to enjoin {the Estate]
from distributing the assets contained within the Estate . . . .” RA, tab 45 at 1 (Order, Feb. 10,
2010). The court stated that the injunction would be in effect “for ten (10) days from the date of
this order.” Id. at 3. The court held a hearing for a motion for a permanent injunction on

February 22, 2010, It continued the injunction until a8 hearing on March 31, 2010. The Estate

filed for dissolutien of the injanctian on March 18, 2011 The court ruled that the original

= It appears that the Government’s represenmnon of GALC was in dispute at one point. 1 ik
not an issue on appeal, and no party now contends that the Government is not the proper representauve of
GALC. -

? The Government attempted to intervene in the Estate’s probate court case in 2008,
the Government’s petition.

court deuied




Gov't of Guamv. Gutierrez ex rel. Torres, 2015 Guam 8, Opinion B : Page 16 of 29

Appeliant’s Reply Br. at 25-26. However, determination of that questioﬁ is unnecessary in this
case.

[24] Regardless of Qheiher the doctrine of estoppel by deed is limited to after-acquired title, it
is established that the doctrine does not apply where a claim of invalidity exists. Gordon v. City
of San Diego, 36 P. 18 (Cal. 1894) {“It is essential 1o an estoppel by deed that the deed itself
should be a valid insMent cer .”);s see also Dominex, Inc. v. Key, 456 So. 2d 1047, 1057 (Ala.
1984); Perkins v. Kerby, 308 So. éd 914,' 917 (Miss. 1975); 31 C).S. Estoppel and Waiver § 56
(2014). Likewise, the doctrine does not apply where a deed has been p@mﬁ through fraud or
is the product of mistake. See Vai v. Bank of Am. Nat'l Trust & Sav. Ass’n, 364 P.2d 247, 256
(Cal. 1961) (en banc); see also Sam Juan Basin Consortium, Ltd. v. EnerVest San Juan
Acquisition Ltd. P’ship, 67 F, Supp. 2d 1213, 1226 (D. Colo. 1999); Levatiﬁa v. Levatino, 506
So. 2d 858, 862 (La. Ct. App. 1987); Kolker v. Gorn, 67 A.2d 258, 261 (Md. 1949); 31 C.IS.

Estoppel and Waiver § 57 (2014), Here, the Govemment has asserted both fraud and mtstake

:ts first cause of action and has alleged that the deed is mvahd in 1ts second cause of actton RA,

tab 89 at 2—8 (Th:rdAm Compl Aug 30 2010) Untx!theseciams are rcsolved, the doctrme

of estoppel by deed cannot apply in th:s case. Accordmgly, theGevermnentis not estopped

ﬁ'om argumg that d ed 1szn hd, or Er m re estmg refonnatzon on the basxs of rmstake

Whether the Trial Court Erred in Granting Summary Judgment in Favor of the
Government Based on its Claim for Reformation

i

{25] Summary judgment is proper “‘if the pleadings, depositions, answers to interrogatories, |

and admissions on file, together with the affidavits, if any, show that there is no genuine issue as

* This court finds California case law 1o be persuasive in determining matters of estoppel by deed. See
Taitana, 2065 Guam 26 19 36 n.10, 44,
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Gov't of Guam v. Gutierrez ex rel, Torres, 2015 Guam §, Opiniou : Page 17 of 29

to any material fact.”” Gayle v. Hemlani, 2000 Guam 25 § 20 (quoting Guam R. Civ. P. 56(c));
see also Bank of Guam v. Flores, 2004 Guam 25 1 8. A genuine issue exists where there is
“sufficient evidence” which establishes a factual dispute fequiring’ resolution by a fact-finder,
Gayle, 2000 Guam 25 ¥ 20 (citing lizukg Corp. v. Kawasho Int’l, Inc., 1997 Guam 10 94 7
(citation omitted)). However, the dispute must involve a “material fact.” Jd “A ‘material’ fact
is one that is relevant to an element of a claim or defense and whose existence might affect the
outcome of the suit . . . Disputes over irrelevant or unnecessary facts {viﬂ not preclude a grant of
summary judgment.” Jd. (omission in original).

[26] | In motions for summary judgment, & court must view the evidence and draw inferences in
the light most favorable to the non-movant. Id, § 21. If, however, there are no genuine issues of
material fact, the non-movant may not simply rely on allegations in the complaint, but must
provide some significant probative evidence suﬁporting the complaint. Id (citing Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 249 (1986)).

1. Unilateral mistake

[27) The Estate contend

hethe: refonnanon is warranted _ Untlateral mlsmke may, in some cases, justify resc:sszcm of a

contract where the other party knew or should have known of the mistake. See 18 GCA § 89202




Gov't of Guam v. Gutierrez ex rel. Torres, 2015 Guam 8, Opiion _ Page 18 of 29

(2005) (A party to a contract may rescind the same . . , [i]f the consent of the party rescinding,
or of any party jointly contracting with him, was given by mistake.”); see also Mendiola v. Bell,
2009 Guam 15 § 32 0.5 (“Guam statutory law . . . recbgnizes a right of rescission for fraud for]
for mistake . . . ;” (internal quotation marks omitted)); ArcelorMittal Cleveland, Inc. v. Jewell
Coke Co., 750 F. Supp. 2d 839, 848 (N.D. Ohio 2010) (applying Reétatement {Second) of
Contracts § 153), However:

It has been pointed out that the difference between reformation and
rescission of a written contract on account of a mistake of one of the parties is
very distinct, for the reformation of a contract involves an effort to enforce it as
reformed, whereas rescission involves an effort to abandon and recede from a
-contract which the party did not intend to make. One of the parties to a contract
cannot have it reformed on account of mistake which is not mutual, for to do so
would be to enforce the reformed contract which the other party had not intended
to make,

Annotation, Unilateral Mistake as Basis of Bill in Equity to Rescind the Contract, 59 A.LR. 809
(originally published in 1929).

[28] En hght of thesc dlfferences in remedy, “[a} umiateral mistake alone is not an adequate

groundfor reformatmn » M Etecmc Corp v. PhJI-Gef:s' (Guam) Int’l Trading Corp 2{}}2 Guam

23 4 26; see also ArcelorMitsal, 750 F. Supp. 2d at 848 (*Generally, a court will not reform a
contract in the case of 4 unilateral mistake™); Kopff v. Econ. Radiator Serv., 838 S.W.2d 449, 452

(Mo. Ct. App. 1992). Iztstead on!y 8 “umiateral mlstake accompamed by fraud or

srepresentation by the other party wsl] warrant refounatzon " M Electric Crp 2012 Guam 23

926, This requirement of wrongdoing by the party opposing reformation mirrors similar
limitations articulated in other jurisdictions. See, e.g., John John, LLC v. Exit 63 Dev., LLC, 826
-~ N.Y.8.2d 656, 657 (N.Y. App. Div. 2006) (“To reform a contract bascd on mtstake a plaintiff

must establish that the contract was executed under mutual m:stake or a umlateral m:stake




Gov't of Guam v. Gudisrrez ex rel. Torres, 2015 Guam 8, Opinion Page 19 0f 29

induced by the defendant’s fraudulent misrepresentation.” (citation and MI quotation marks
omitted)); Poly Trucking, Inc. v. Concentra Health Servs., Inc., 93 P.3d 561, 563 (Colo. App.
2004) (“Reformation is generally permitied when . . . one party made a unilateral mistake and the
other engaged in fraud or inequitable conduct.” (citations omitted)); Faivre v. DEX Corp. Ne,,
913 N.E72d 1029, 1036 (Ohio. Ct. App. 2009) (*{Where the mistake occurred due to a drafting
en-orb& one party and the other party knew of the etror and took advantage of it, the trial court
may reform the contract.” (citation omitted)); Kish v. Kustura, 79 P.3d 337, 339 (Or. Ct. App.
2003) (“’l‘oobtainljeformaﬁon of a contract, & party must prove . , . that there was 8 mutual
mistake or a unilateral mistake on ﬁte part of the party secking reformation and inequitable
conduct on the part of the other party . . . .” (citation and internal quotation marks omitted)).

[29] ‘“The elements of fraud include: 1) a misrepresentation; 2) knowledge of falsity (or
scienter); 3} intent to defraud to induce reliance; 4) justifiable reliance; 5) resulting damages,
The absence of any of these required clements will preclude recovery.™ Wilkinson v. Jones,
2004 Guam 14 9 18 (quoting Trans Pac. Exp. Co. v. Oka Towers qup;, 2000 Guam 3 § 23).
Here, the trial court did not maks a finding that the Estate intentionally misrepresented the terms
of the contract for the purpose of misleading the GALC. Rather, the court merely opined that
“[t}he distinction between a ‘probate court’ and a court of general jurisdiction, competent to
adjudicate the validity of the Defendants’ ancestral claim . . . was clear to the Defendants’
attomeys, or should have been so in the exércise of reasonable diligence.” RA, tab 219 at 11

(Dec. & Order). As iscussed above

this conclusion alone is insufficient for a o summary

judgment under the reformation standard for unilateral mistake. The trial court’s decision in this
O

casc makes no reference to evidence that the error was intentionally included for the purpose of
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mlsieadmg 1he GALC or that the commissioners reasonably relied on such represe tatnon ld at

9-12. Thus, reformation was improper.

2. Dispute of material fact

{30] In addition to evaluating summary judgment under an improper staﬁdard, the trial court
also erred in concluding that no dispute of material fact remained. “Summary judgment is
generally proper in a contract dispute only if the language of the contract is wholly
unambiguovs.” Compagnie Financiere de CIC et de L'Union Europeenne v. Merrill Eynch,
Pierce, Fenner & Smith Inc., 232 F.3d 153, 157-58 (2d Cir. 2000) (citations omitted). Further, if
parties assert conflicting intentions about the meaning of the same contract language, then
disputes of material fact remain and preclude summary judgment. Atalla v. Abdul-Baki, 976
F.2d 189, 195 (4th Cir. 1992). If a contract’s terms remain ambiguous, summary judgment may
be granted only “if the evidence presented about the parties’ intended meaning [is] so one-sided.
that no reasonable person could decide the contrary.” Compagnie Financiere, 232 F.3d at 158
(citing 3Com Corp. v. Banco do Brasil, S.A., 171 F.3d 739, 746-47 (2d Cir. 1999)). This
presumption against summary judgment has been applied specifically to claims of unilateral
mistake relating to the substance of a contact. See, e.g.; Bethlehem Steel Corp. v. Centex Homes
Corp., 327 So. 2d 837, 838-39 (Fla. Dist. Ct. App. 1976),

[31] In this case, the Estate has presentéd multiple pieces of evidence regarding the intended
meaning of the contract and whether a uniiateml mistake occurred at all. For example, in a
deposition provided by the Estate, Commissioner Mark Charfauros #tated th#t some
comynissioners had concerns about the deed fhat were resolved, and that they were involved in

the drafting of the deed. RA, tab 218, Ex. D at 5-8 (Mark Charfauros Dep., June 17, 2008). He
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prong. Appellant’s Br. at 30-31. The Government has not provided any argument to contradict
this assertion. See Appellee’s Br. at 25.

[37)  “A determination of irreparable harm typically focuses on categories of harm that do not
easily lend themselves to monetary compeﬁsaﬁon.” Sule v. Guam Bd. of Exam'rs for Démtytry,
2011 Guam 5 §12. Irreparable harm exists where “pecuniary compensation would not afford
adequate relief or [where] it would be extremely difficult to ascertain the amount that would
afford adequate relicf.” Id (quoting DVD Copy Conwol Ass’n, v. Kaleidescape, Inc., 97 Cal.
Rptr. 3d 856, 876 (Ct. App. l2009)). ‘In Kaleidescape, the California court found no irreparable

harm where the moving party “failed to prove that pectmiary compensation would be inadequate

or extremely difficult to calculate.” 97 Cal. Rptr 3d at 877.

“ of millio

“ ch potential compensation could be co Appellant’s Br. at 31. In this case the remedy

for the quict title action—the proceeds from the sale of the Property—is extremely easy to

e e

calculate. There is also no reason to conclude that monetary damages in an amount equaling the
proceeds would be inadequate. | |

[39] Because of the general practice of not granting injunctions relating to monetary relief and
because the Government made no showing that the Estate would have insufficient funds to cover
any recovery by the Government in the abscnce of an injunction, the trial court erred in finding
irreparable harm.,
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of Concepcion, 2003 (}uém 12935 (“Alﬁmﬁgh the handling of -this cdse in the probate court and
. on appeal . . . may be questioned, the issues presented show that the appeal was not frivolous.”).
Therefore, it was not an abuse of discretion for the frial court to decline to impose sanctions upon
the Government,
V. CONCLUSION

[48] In light of the facts and arguments presented, we reverse the frial court’s grant of
‘summary judgment on the reformation claim and remand. Additionally, we reverse the Vtriai
court’s continuance of the injunction. However, we affirm that the trial court did not abuse its
discretion in declining to grant the Estate’s motion for sanctions.

[49] On the Government’s cross-appeal, we reverse the dismissal of the Government’s claims
for quiet ﬁtle, declaratory judgment, and constructive trust, and remand for further proceedings.

Further, we decline to rule on the wltra vires challenge presented for failure to seek initial

disposition in the trial court. N . &

™~ g

[50] Accordingly, we REVERSE in part, AFFIRM in part, and REMAND for proceedings

not incongistent with this opinion.

Original = Pavid A. Wiseman Ty © . J. Bradley Klemm
~ DAVID A, WISEMAN : J. BRADLEY KLEMM
Justice Pro Tempore Justice Pro Tempore
Origag Sioned : Katherine A. Maraman

KATHERINE A. MARAMAN
Presiding Justice
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IN THE SUPERIOR COURT OF GUAM

| Criminal (fase No. CV1235-12 )
GOVERNMENT OF GUAM,

Plamtlf,
v DECISION AND ORDER: Defendants’
Motion to Dismiss Plaintiff’s Cemplaint to

HELENE TORRES and EVELYN Quicet Title and Declaratory Judgment

)

)

)

)

)

)

)
O’KEEFE, in their capacitics as CO- )
ADMINISTRATRIXES OF THE ESTATE )
OF JOSE MARTINEZ TORRES, AND THE )
ESTATE OF JOSE MARTINEZ TORRES, ;
)

)

Defendants.

INTRODUCTION
This matter came before the Honorable Anita A 4, 2013, for a hearing
on Defendants’ Motion to Dismiss Iintiff‘s Complaint to Quiet Title and Declaratory
Judgment. Assistant Attorney General William C. Bischoff represented the Plaintift,
Government of Guam (hereinafler, “Government”). Defendant Helene Torres was represented
by Attorney F. Randall Cunliffe, Defendant Evelyn O’Kecfe and the Estate of Jose Martinez
Torres (hereinafter, “Estate”) were represented by Attorney Joseph C. Razzano. Following the
hearing, the Court took the matter under advisement. Upon review of the evidence, written
arguments, and legal authorities presented by both parties, the Court hereby issues this Decision
and Order DENYING Defendants™ Motion.
BACKGROUND
The Government filed its Complaint to Quiet Title and for Declaratory Judgment on
October 31. 2012, alleging two causes of action. Under the first cause of action. the
Government is seeking judgment quieting title in three parcels of land in Dededo, Guam: Lots
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declared ultra vires and void

5007-1, 5008, and 5008-1 (“Lots™). Under the second cause of action, the Government is
seeking a declaratory judgment 1at the deeds recorded to the Guam Ancestral Land
Commission (“Commission”), as well as the subsequent conveyance of the Lots to the Estate,
are ultra vires, unlawful and void.

The Government alleges that the Lots are not “Ancestral Lands™ as defined in the
Ancestral Lands Act, 21 GCA § 80101, and that the Lots were not privately owned by residents
of Guam on or after January 1, 1930, nor were the Lots taken from any private owner by the
Federal Government on or after January 1, 1930 in land condemnation proceedings. Compl. at 2
(Oct. 31, 2012). The Government further states that, notwithstanding the fact that the Lots were

{ “Ancestral Lands,” the Lots were nevertheless deeded. wlira vires, to the Commission
pursuant to a deed signed by then-Governor Carl T.C. Gutierrez and then-Acting Attorney
General Robert H. Kono. /d. at 3. Furthermore, the deeding of the Lots to the Commission was
done without Legislative approval as required under 21 GCA §60112. /d. In 2004, the Lots were
conveyed by the Commission to the Estate.

For the aforementioned reasons, it is thc, Govemmcm $ posxtlon that no one has a vahd

Ancestral Land claim to the Lots and thal 111(: transier of thc Lols to thc Commlssmn as wcll as

_ _
quictt,d in favor of the (Jovcmment The Govcmimm further requests that the deeds of the Lots

to the Comm:ssmn as well as thc subsr.queni deeds to the Lstate by the (,ommixsnon be

On December 5, 2012, Defendant Torres filed her Motion to Dismiss Plaintiff’s
Complaint pursuant to Rule 12(b}7) and Rule 19 of the Guam Rules of Civil Procedure for

failure to join required persons as parties. Defendant Torres also filed her Memorandum of Law
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General on behalf of the Government of Guam pursuant to 5 GCA § 30109. Since the

possession of the Lots and the case would be dismissed. Therefore, complete relief can be
accorded among present parties without the joinder of the absentees.
B. Analysis Under Rule 19(a)(2)(i)

Under Rule 19{a)(2)(i), an absentee must be joined if their absence would impede their
ability to protect whatever interest they may have in the pending action. Benavente, 2006 Guam
15 9 62. The Court must first determine what the absentee’s interest is in the pending litigation,
if any. Jd. The Court must then determine whether a judgment would impair or impede the
absentee’s ability to protect that interest. /d.

In the instant case, the Office of the Governor would not have an interest in the Lots.
The Governor at the time of the conveyance to the Commission, as well as the Acting Attorney
General at the time of the conveyance have since left office, and although these individuals may
be witnesses to the transactions at issue, this Court is in agreement with the Government that
these individuals have no personal interest in this case. As for the Commission, although it may

have a remote interest in the Lots given that it could potentially be the party with title after

be sued on its own behalf. The absence of such authority is made clear in Chapter 80 of Title 21

Government is already the Plaintiff in the instant case, the Commission’s interest in the Lots is

adequately represented by the Attorney General. Assuming, arguendo, that this Courl were to
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because it

is an agency of the Government of Guam, its interest may be represented by the Attorney
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find that the Office of the Governor does, in fact, have a valid interest in this matter, its interest
would also be represented by the Attorney General on behalf of the Government of Guam.
C. Analysis Under Rule 19(a)(2)(ii)

Lastly, Under Rule 19(a)(2)(ii), a Court must determine whether joinder is necessary to
avoid harm to current parties in the litigation, such as “substantial risk of incurring double,
multiple, or otherwise inconsistent obligations....” Benavente, 2006 Guam 15 § 75. It is the
opinion of this Court that the risk of the Defendants in this matter incurring double, multiple, or
inconsistent obligations would not be reduced as a result of joinder of the Office of the
Govemnor and the Commission. This is due to the fact that, as stated previously, the Office of
the Governor and the Commission, if found to have any interest in the Lots, already have their
interests represented by the Plaintiff Government. In the unlikely event that other parties who
may have an interest in the matter decide to file a claim against the Defendants after the instant
case is adjudicated, their claim would be precluded under the doctrine of res judicata. For the
aforementioned reasons, it is the opinion of this Court that joinder of other parties will not be
necessary to avoid harm to the current parties in the litigation.

NCLUSION

.~ HONORABLE ANITA A. SUK
N Judge, Superior Court of Guasf®
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Office of the Attorney General
Alicia G. Limtiaco
Attorney General of Guam
Civil Diviston
287 West O'Brien Drive
Haghtiia, Guarm 96910 e USA
(671) 475-3324 » (671)472-2493 (Fax)
www.guamattomeygeneral.com

Attorneys for the People of Guam

IN THE SUPERI
HAG

THE ESTATE OF JOSE MARTINEZ
TORRES,
Plaintiff,
VS,

THE GOVERNMENT OF GUAM and
GOODWIND DEVELOPMENT
CORPORATION,

Defendants

R COURT OF GUAM
TNA, GUAM

cIviL case N cv1093-06

MOTION TO AMEND ANSWER TO
ASSERT THIRD PARTY
COMPLAINT _

)
)
)
)
)
)
)
)
)

Pursuant to GRCP 19(a), the Goy

form attached, to add the Ancestral Larids Commission (“ALC”) as a third party defendant. |

The government has filed a counterclaif
appears to be a necessary party to that.
Investigation of the background

Dededo, was deeded by the Government

remment of Guam moves to amend its answer, in the
m to quiet title to the lot in question, and the ALC

to this case indicates that Iot at issue, Lot 5007,

pf Guam to the ALC in November of 2002. The ALC

S S——————

thereafter, in 2004, deeded the lot to the Martinez Torres estate.

Page /
Motion to join ALC as Third Party Defendant
Superior Court Case No. CV1093-06

ORIGINAL
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Any right that the p]amt:ff estate coufd claim to the lot was extmgulshed weﬂ before 1930
“thcse lands owned privately by resident§ of Guam on or after January 1, 1930.”

the lot to the govermnent of Guam “

But the Naval Government was [issued a certificate of title to the lot in 1928 (copy

attachcd) ’i'he ALC only has }Uﬂsdictln over lands that were pnvateiy owned after 1930.

“Ancestral Lands” is defined ir the Ancestral Lands Act (21 GCA §80101(a)),

The Nava] Govemment never conveyed the lot to anyone until 1950, when it conveyed

it thus appears that the ALC should never have taken jurisdiction over the lot in

quesnon To the extent that the ALC dos in fact have deed to the lot from the govemment

the ALC should be jomed as athlrd part defendant herem S0 that that deed may be cancelled

and title to the lot quiet

Rule 19(a) of the Guam Rules of Civil Pcedure provides as follows:
(a) Persons to be Joined ifiFeasible. A person who is subject to service of
process and whose joiner will not deprive the court of jurisdiction over the
subject matter of the actiop shall be joined as a party in the action if (1) in the
person’s absence completg relief cannot be accorded among those already
parties, or (2) the person dlaims an interest relating to the subject of the action
and is so situated that the {lisposition of the action in the person’s absence may
(i) as a practical matter imjpair or impede the person’s ability to protect that
interest or (if) leave any of the persons already parties subject to substantial risk
of incurring double, multiple, or otherwise inconsistent obligations by reason of

the claimed interest. . .

Page 2
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The complete relief standard of R

%
have interest in litigation are present so that any relief to be awarded will effectively and

completely adjudicate a dispute. Smith v

provides that non-parties should be joined in action when a decree might be detrimental to them,

but the Rule does not require court to joig all persons whose interests might conceivably be

affected by decision in case. American C|

Supp. 877 (D.Md. 1972).

The need to have the Ancestral Lands Commission as a party to the current litigation

appears justified under Rule 19 of the Gu
quiet title counterclaim by the Governme

of the Ancestral Lands Commission.

Dated this 2£ day of Becembeg, 2007.

By

Mandel, 66 FRD 405 (D.C. 1975). Rule 19(2)(2)

hle 19(a)(1) is designed to insure that all persons who

vil Liberties Union v Board of Public Works, 357 F.

# 2

am Rules of Civil Procedure. The adjudication of the

nt of Guam cannot be resolved without the participation

OFFICE OF THE ATTORNEY GENERAL

Alicia G. L%o Attorney General

wnTLIAM C. B{SCHOFF
Assistant Attorney General
Attomney for Government of Guam

Page 3
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. paragraphs of this pleading

quieted in the government.

1. The Government of Guj

Commission {"ALC”) was improperly
in November of 2002. It was beyon

since the lot had been govermment la

defined in the statute that created the ALC and limited its jurisdiction. The deed by which the

RD PARTY COMPLAI

ym respectfully incorporates by this reference all of

s and alleges as follows: The Guam Ancestral Lands
deeded the lot in question by the Government of Guam
i the jurisdiction of the ALC to obtain title to the lot,

hd since before 1930 and was not “ancestral lands” as

government of Guam conveyed the lépt to the ALC should be cancelled, and title to the lot

BRAYER

For all the reasons set forth aboye, Government prays that:

1. Plaintiff takes nothing frpm its Complaint with prejudice.

2, The Court quiet title to|the Government’s interest in that portion of Lot No.

5007 within that certain public access

d utility easement created by that certain map entitled

“Real Estate Requirement Severance Right of Way within Tract 100, Parcel 1A-17 recorded at

the Department of Land Management

der Instrument No. 414341,

3. Any other and further su¢h relief as the Court deems just and proper.

4, The Court declare the r¢spective rights and duties of the parties in this matter

and in particular, if the Court determing

that certain Quitclaim Deed from the Guam Ancestral Lands Commission is not subject to the

Guam Ancestral Lands Act, then the court must determine the validity and authority for the

Page §

Government f Guam's Answer to Plainiiff and Third Pgrty Complaint

Superior Court of Guam Civil Case No. CV1093-06

s that Plaintiff’s property which it received by virtue of

7
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1} TEKER TORRES & TEKER, P.C.
SUTTE 2A, 130 ASPINALL AVENUE

5 HAGATNA, GUAM 96910
TELEPHONE: {671} 477-9891-4 F l! ED
FACSIMILE: (671)472-2601 = B/
3 DISTRICT COURT OF GUAM

4 || Artorneys for Plaintijf OCT 2 5 7y

The Estate of Jose Martinez Térres MARY L.M. MORAM
CLERK OF COURT

]
|
|
6 ! " BRONZE & TANG, P.C,

Date: D Dﬁ«iﬂ-

7] Timez%g _
Reciive ;. o .

8 i [y T

DISTRICT COURT OF GUAM

THE ESTATE OF ) CIVIL CASE NO. CV06-00026
JOSE MARTINEZ TORRES, )
)
Plaintiff, )
)  MEMORANDUM OF POINTS
_______ )  AND AUTHORITIES IN SUPPORT
= )  OF PLAINTIFF’S MOTION
Al THE GOVERNMENT OF GU/ )  FORREMAND
{ | GOODWIND DEVELOPME )
\{ CORPORATION, )
)
L
PROCEDURAL HISTORY

On September 1, 2006, th¢ Estate of Jose Martinez Torres filed a2 Complaint for Cancellation

uperior Court”) to instruct the

of Instrument, requesting the Siperio

uam {the

Department of Land Managemen} to cancel Instrument No. 414341, which is a map that reflects an
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outcome of Plaintiff’'s Guam dlaim depends on the interpretation of federal law, is false and
misleading.! The validity or imjr:lidity of the granting of an easement has absolutely nothing to do

with federal law. l
i

OT FEDERAL EXCESS LANI)
In order to entertain thik remov the ave to overlook the fact that the
easement in this case is invalid. An invalid or illegally obtained easement could not and would not
be subject to any law, including but not limited to the Guam Excess Lands Act.

But Defendant Goodwind ig mistaken as to the history of the property in question and,

therefore, has misled the Court i

Government when, in fact, a rese arch conducted on the property shows that Guaranteed Claim No.

st Sitmmr

2802 was issued to the government of Guam as far back as 1928, and was never part of

land condemnanon cases filed after World War 1. See Guaranteed Claim attached hereto as Exhibit

“A” and mcotporated herem by reference. “Tract 100" property units were first designated to

facilitate subdivision of the “Liguan” area by Kaiser Hawaii Kai (“Kaiser””). Kaiser received a grant
of “Tract 100" land and proceeded to subdivide and develop residential housing. After selling the

subdivided lots with constructed homes, Kaiser dedicated, and the government of Guam accepted,

all lands unused in the housing

area, Thereaﬁer, the Guam Ancestral Lands Comrmssm

“Commission”) was grante{]

February 12, 2002. See GrantDeed atta ed hereto as Exhibit “B” and incorporated herein by

reference. The Commission thén quitclaimed its interest in Lot No. 5007 to the Estate by a

" Interestingly, in paragraph 11 of Goodwind’s Notice of Removal of Action pursuant to 28

U.S.C. §§ 1331 and 1446(a) and (b), in sentence 1, admits that Plaintiff’s claim is a “Guam claim.”
TEKER TORRES & TEKER, P.C.

[TE 2A, 130 ASPTNALL AVENUI
HAGATNA, GUAM 96910
TELEPHONE. {671} 477.9891.4

9.

to behevmg that this land has been returned by the United States

i
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Quitclaim Deed recorded on Noyember 3, 2004 under Instrument No. 699987. See Quitclaim Deed
attached hereto as Exhibit “C” and incorporated herein by reference. Hopefully, this brief history

shows the Court how the Comnjission came into possession of Lot No. 5007.

In a nutshell, the legal description of the basic subject iot is number 5007. “Tract 100" is a

survey designation of a portion of Basic Lot No. 5007, (and adjacept lots) not a legal property
description. The government of Guam’s use of a survey designation “Tract 100" instead of a legal

description of the basic subject lot number 5007, creates the cadastral confusion leading to the

encroachment of the returned Ancestral Iand owned by the Estate. As a further explanation, Plaintiff

submits the following exhibits:

(1) Exhibit “D”, Arigl photograph of an Overlay of Basic Lot No. 5007 with Tract 100
. & @

layer identifying the encroachmeént zone.

(2)  Exhibit “E", Arial photograph of Tract 100. L .

As the Court can see fi the enclosed exhibits, the property was never returned by the

E Umted Statec Federal Government as it is on the south or eastside of Marine Drive where no federal

property was always in possession of the government of Guam or

return lands exist. Therefore the

i " was rededlcated to the govemment by Kaiser and transferred to by the government of Guam to the

Ancestral Lands Commission.

V.

REQUEST FOR COSTS AND ATTORNEYS® FEES
Section 1447(c) provides that “an order remanding the case may require payment of just costs
and any actual expenses, includi:lg attorney fees, incurred as a result of removal.” However, costs
may not be awarded when the Court remanded the case on grounds other than those listed in §

1447(c) (procedural defects and Jack of subject matter junisdiction). Ferrari, Alvarez, Olsen &

TEKER TORRES & TEKERE p.C
SUITE ZA, 130 ASPINALL AVENU!
HAGATRA. GUAM %6910
TELEPHONE. (671) 477.5891-4

-10-

20




Because Defendant Goodwind has failed to conduct basic research, Plaintiff has suffered

delay and fees conservatively astimated at Ten Thousand Dollars ($10,000). Plaintiff humbly

requests that Defendant Goodw

nd be ord to pay for Plaintiff’s fees and costs.

Respectfully submitted this th/fday of October, 2006.

ICR:cs
PLDSG:EST. IMTORRES:DC CASE:602

TEKER TORRES & TEKER, P.C.

Aftorneys for Plaintiff

TEK_ER TORRES & 'I"EKERE, pC.
2. 130 ASPINALL &
T EAGK A, CUAM
TELEPHONE (675) £77.98914

-12-
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2 IN THE SUPERIOR COURT OF GUAM L ERK CF CPURT
ESTATE OF JOSE MARTINEZ TORRES, ) CIVIL CASE NO. CV1093-06 ¢

4 1| deceased, )
5 )

Plaintiff, )
6 vs. y DECISION AND ORDER

)

" || THE GOVERNMENT OF GUAM, )
8 )

Defendant. )
9 )
10
1 This matter came before the Honorable Alberto C. Lamorena III on February 22, 2008 on

12 || Defendant’s Motion to Amend, and on January 30, 2009 on Plaintiff and Defendant’s Motiong

B\l for Summary Judgment. Attorney William C. Bischoff appeared on behalf of Defendant,
14 -

Appearing on behalf of Plaintiff were Attorneys Joseph C. Razzano and Lawrence J. Teker]
15 _
16 || After reading the parties’ briefs and hearing the arguments, the Court took the matters under

17 }ladvisement. The Court now issues its Decision and Order.

18
(9
FACTUAL HISTORY
20
a This issue concerns a plot of land in the village of Dededo identified as Lot No

45 || Tract 100, and the easement located upon it.! The plot belonged to Pedro M. Duarte prior to

23 1914 On January 14 1914 Mr Duarte

orted to self land znclu(img the lot at issue to Jose

24 Torr&s Martlnez for $4 000 of whlch Mr. Martinez immediately paid $2, 000 In 1915, assets of

Mr Duarte were seized by the Nava[ Government of Guam and placed up for pubhc auction to
26 |}

27

! The parties disagree on whether Lot No. 5007 was properly consofidated into Tract 100. As discussed below, this

28
distinction is not critical to the Court’s analysis.
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| was followeé by an Aprzl 13, 1915 decree by Judge Frank Portusach that relterated the

properiy followed *ﬂthesalc -

zssueMr Martmez requesteé the asset be removed and thts request was mltlaliy granted by

Governor s posxtion that the exzstm Mortgage Law and execut:ve eneral orders had not bee

Mr. Martinez’s attempts at appeahng th's deczslo or havmg hlS $2 00{) turned to htm

were rebuffeé and the iand was put up for auctxon Aﬁer no blddE!‘S matched the minimum

|| Department of the Intenor conveyed the land to the Govemment of Guam

On Noveber4 2002the Governoro uam 31ged a grant deed appved as to form
by the Actmgmey General of Guam, purporting to transfer surplus government land, which
included the plot at issue, from the Government of Guam to the Ancestral Lands Commission.
On October 29, 2004, after a title hearing on the plot at issue on October 12, 2004, the Ancestral
Lands Commission issued a quitclaim deed on the plot granting it to the Plaintiff,

Plaintiff filed this case seekmg to cancel the easement across the plot at issue created

under Instrument No. 414341, aElegmg it had not been approved by the Guam Legislature. The

Government of Guam and Goodwind Deveiopment Corporation answered and filed
o s i
counterclaims, including a counterclaim by the Government of Guam requesting the Court to

% R

quiet title within the public access and utility easements on the plot at issue,
The Government of Guam and Goodwind Development Corporation filed a joint Motion

for Leave to File Amended Answer and Counterclaim on April 3, 2008. The Government of

2.

cover restltutzon from Mr. Duarte’s conviction for embezzlement dunng his service as

J udge Luls Torres However theGovemor of Guamdeclared the Judgment nuIl and vozd whmh

ent the government had the property adjudlcated to 1tse1f In 1950 th

1
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Guam’s Proposed Second Amended Answer and Counterclaim was substantially similar, with
the exception that the counterclaim requested the Court to quiet title to the entire property rather
than just the easement in the Government of Guam.

On May 16, 2008, Plaintiff filed a Motion for Summary Judgment, The Government of

Guam filed an opposition and its own cross-motion for summary judgment on June 18, 2008

Goodwind Development Corporation settled separately with the Estate on October 23, 2008

The Estate filed an opposition to the cross-motion and reply on December 5, 2008. The Court
now addresses these motions.
DISCUSSION
I. Motion to Amend
Defendant moves to amend its Counterclaim, seeking to modify its request for the Court
to quiet title from merely including the easement on the plot to including the entire plot at issue,
Guam Rule of Civil Procedure 15(a) provides that a party may amend the party’s pleading only
by leave of court or by written consent of the adverse party. “In the absence of any apparent o
declared reason - such as undue delay, bad faith or dilatory motive on the part of the movant,
repeated failure to cure deficiencies by amendments previously allowed, undue prejudice to the
opposing party by virtue of allowance of the amendment, futility of amendment, etc.-the leave
sought should, as the rules require, be ‘freely given.”” Foman v. Davis, 371 U.S. 178, 182

(1962), Arashi & Co., Inc. v. Nakashima Enterprises, Inc., 2005 Guam 21 at § 16. “Under Ruld

15 the district court may and should liberally allow an amendment to the pleadings if prejudice

does not result.” Citizens Sec. Bank (Guam), Inc. v. Bidaure, 1997 Guam 3 at § 16.

There is a lengthy delay between Defendant’s initial Answer and his proposed

amendment, however it is largely due to the case having been temporarily removed to the
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District Court. There appears to be no bad faith or dilatory motive on Defendant’s part, nor
would allowing this amendment appear to cause prejudice to the Plaintiff, as the Plaintiff haﬂ
argued its summary judgment motion as if the amendment were also being considered by the
Court, See, e.g., Plaintiff’s Opposition and Reply, December 5, 2008 at pg. 2-3, pg. 3 footnote 1,
As such, the Court grants Defendant’s Motion to Amend.
IL Standard for Summary Judgment

Summary judgment shall be granted if there is no genuine issue as to any material fact
and the moving party is entitled to judgment as a matter of law. A genuine issue exists when
there is sufficient evidence establishing a factual dispute requiring resolution by a fact-finder,

lizuka Corp. v. Kawasho Int’l [Guam], Inc., 1997 Guam 10, at § 7; T.W. Elect. Serv.. Inc. v.

Pacific Elec. Contractors Ass’n., 809 F.2d 626, 630 (9" Cir. 1987). The factual dispute must

concemn a material fact. Jd. Whether a fact is material is determined by the governing]
substantive law; if the fact may affect the outcome, it is material. Anderson v. Liberty Lobby,
Inc, 477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986); Edwards Corp. v. Kawasho Int’]
[Guam], Inc., 2000 Guam 27, at 4 7.

Inferences must be drawn, and evidence must be viewed in the light most favorable to the
nonmoving party, and the moving party carries the burden of showing the court those portions of
the relevant documents which it believes demonstrate the absence of an issue of material fact]

Edwards Corp. v. Kawasho Int’l [Guam], Inc., 2000 Guam 27, at § 7. The moving party is nof

required to negate each element of the non-moving party’s case. Rather, the moving party
satisfies and discharges its burden by establishing the absence of evidence to support the non-

moving party’s case. Kim v. Hong CVA97-007, page 3 (1997).




14

15

16

17

20

22

23

"

If a lack of evidence is established by the moving party, the non-moving party must
present specific facts showing there is a genuine issue for trial. The nonmoving party may nof
merely rely on conclusory allegations contained in the pleadings, but must present some
significant probative evidence tending to support his assertion. Id. If the non-moving party fails
to make a showing sufficient to establish the existence of an element essential to that party’s
case, for which the party will bear the burden of proof at trial, then Rule 56(c) requires entry of
summary judgment against the non-moving party. Celotex Corp. v. Catrett, 477 U.S. 317
(1986).

HI. Transfer of Lot No. 5007/Tract 100

Defendant alleges that the transfer of the land at issue from the Government of Guam to
the Ancestral Lands Commission is invalid because there was no legislative approval of the
transfer as required under Title 21 G.C.A. §60112. Plaintiff argues that several public laws,
including P.L. 24-45, P.L. 22-145, P.L. 23-23, or P.L. 25-178 indicate the approval of the
legislature to transfer ancestral lands to the Commission, thus no specialized legislation ig

required.

However, the hlstory of the plot at issue demonstratestha tit i of the

classes of land transferred to the Ancestrai Lands Comm1sswn by the aforementloned publlc

i , 1930. See P.L. 23-23 at §2004(a)-(c), P.L. 24-45 at pg, 32.

laws, nor is it one of the tracts spec:ﬁcally zdentlﬁed for transfer Even 1f thls Court were ta

I assume arguendo, that the Plamtlﬁ was the landowner of the plot aszssue rior to its acqulsltlo

by the Naval Governm the pohcy of the government to return lands to their estates does nof

app%y to lands clearl under ex1stmubhc use. g
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lands iin P.L. 22-145, and even if it were, Section 8 of that law exempts land used for

public easements, as recognized by P.L. 24-25, pg. 31 line 21. Even if this Court assumed the

Piaintiff

gues that the classification in P.L. 24-45 establishing January 1, 1930 as o

cutoff is unconstltutzonal because it depnves it of equal protectlon of laws Et claxms that P L 224

145 gave 1t a vested fee simple mterest in the lands and that the enactment of P.L. 2445

subjected it to disparate treatment. But as mentioned above, the plot at issue was not part of the

Estate had standing to challenge the classification, as it is questionable whether the Estate could
be classified as an original owner of the plot at issue, and even if this Court were to find the
cutoff date an unconstitutional distinction, the language in both P.L. 22-145 and P.L. 24-45
exempting land used for public easements would prevent the transfer of the plot at issue, and
would easily qualify as a legitimate distinction under the rational basis standard. Fields v. Legacy

Health System, 413 F.3d 943, 955 (9 Cir. 2005).

IV.  Estoppel by Deed
Plaintiff contends that Defendant is estopped from denying Plaintiff’s interest in the

estate under Title 21 G.C.A. §4204, which provides in part that “Every grant of an estate in real
property is conclusive against the grantor...” It also cites Taitano v. Lujan, 2005 Guam 26° and

Pinsky v. Sloat, 130 Cal.App.2d 579, 588 (Cal.Ct.App.1955). However, as Pinsky acknowledges,

there are exceptions to this doctrine, the most critical being its modification when thg
government is the grantor. The authority of a public officer cannot be extended by estoppel.
Boren vj State Personnel Bd., 234 P.2d 981 (Cal.1951). Here, the Governor did not have the
legal authority fo transfer the land to the Ancestral Lands Commission, as Title 21 G.C.A;

§60112 requires the approval of the Legislature.

? While Taitano does include a mention of §4204, it does not discuss its application in a way pertinent to this issue.

X
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{| Governor’s decision to sign the deed, and the Attorney General’s decision to approve the deed as

&

“...Estoppel against the government must rest on affirmative misconduct going beyond
mere negligence... Furthermore, estoppel will apply only where the government's wrongful act
will cause a serious injustice, and the public's interest will not suffer undue damage by
imposition of the liability.” Morgan v. Heckler, 779 F.2d 544, 545 (Sth Cir.1985), Mukherjee v.
LN.S., 793 F.2d 1006, 1008 (9" Cir.1986). “Persons dealing with the government are charged
with knowing government statutes and regulations, and they assume the risk that government
agents may exceed their authority and provide misinformation.” Mukherjee at 1009,
Acquiescence to illegal acts at an earlier time does not estop the government from enforcing the
law on a later date. Eicher v. Louisiana State Police, Riverboat Gaming Enforcement Div., 710
So0.2d 799 (La.Ct.App.1* Cir. 1998),

Here, the Court has little factual information on the process or motive behind the

———— oim,

to form’ The Court does not know whether the executive branch was relying upon 4

representation by the Plaintiff or Ancestral Lands Commission that the aforementioned publig

S
laws fulfilled the requirement of legislative appiq_g“gi, whether the Govemor mistook the

Attorney General’s approval to form as an approval to content, or whether the executive branch
was aware of the deficiency and proceeded regardless. There is also no evidence regarding the
potential damage to the public’s interest if the Court were to acknowledge the estoppel. Becausel
both parties are moving for summary judgment, and neither side has established an absence ol{
evidence on the part of the opposing party in support of its position, the Court cannot make %

legal ruling on the issue of estoppel at this time, as material facts are still at issue. Because the

* The Court is concerned regarding the legal effect of an “approval as to form”, especially as to how it affects a

governmental entity’s susceptibility to an argument of estoppel.

d e
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issue of estoppel is determinative in this matter, the Court does not address the other issues
presented in the parties’ briefs.
CONCLUSION
Based on the above, Defendant’s Motion to Amend is GRANTED, Defendant’s and

Plaintiff’s Motions for Summary Judgment are DENIED.

IT IS SO ORDERED ¢ 19th day of October, 2009, ) )
BV SIgﬂed By:

HopAlberto C. Lamorena i}

Alberto C. Lamorena 11
Presiding Judge
Superior Court of Guam

28



T os tstand of Guam, Government of Gu

Depafiment of Land Managemenc O:Ea: of The Rmzdﬂ' .T?':

File for record is Instrument ‘No. —— 86‘;(};“

on the year 20_..):.Month.AzL_.Da 01’ Time q 3‘0

Recording me%__wﬁ No. -
NI Uymn%g&ﬁu

k\ [N

(SPACE ABOVE LINE FOR R] R'S USE ONLY)

Deputy Recmder

"GRANT DEED

This Grant Deed is entered between the Government of Gnam, whose address is Post Office -
Box 2950, Hagatfia, Guam 96932, hereinafier referred to as “Gfémtor“, and the Ancestral Lands -

Commission, whose address is Post Office Box 2950, Haghtfi, Guain 96932, hereinafler referredto ~ ~ *

as “Grantee”.
This Deed is of surplus government land being transferced to the Grantee and made

pursuant to the requirements of Public Law 25-45.

Accordingly, Grantor hereby grants, bargains, sells and conveys unto Grantee, its
successors and assigns, all right, title and interest, in fee simple, the following described property
(“Property”):

Lot No. 5001, Dededo, Estate No. 2531, Suburban, subject to an
approved survey to be recorded at the Department of Land Management,
Government of .Guam. Guaranteed Claim No. 2802 -~ The Naval
Government of Guam.

Lot No. 5002, Dededo, Estate No. 2531, Suburban, subject t¢" an '~
approved survey to be recorded at the Department of Land Management,
Government of Guam. Guaranteed Claim No. 2802 - The Naval
Government of Guam. '

puimt_ A\

Y
A

70



Lot No. 500 gededo, Estate No. 2531, Suburban, subject to an
approved survey to be recorded at the Department of Land Management,
Government of Guam. Guaranteed Claim No. 2802 - The Naval
Government of Guam.

Lot No. 5007-1, Dededo, Estate No. 2531, Suburban, subject to an
approved survey to be recorded at the Department of Land Management,

Government of Guam. Guaranteed Claim No. 2802 - The Naval
Government of Guam.

Lot No. 5008, Dededo, Estate No. 2531, Suburban, subject to an
approved survey to be recorded at the Department of Land Management,
Government of Guam. Guaranteed Claim No. 2802 ~ The Naval
Government of Guam.

Lot No. 5008-1, Dededo, Estate No. 2531, Suburban, subject to an
approved survey to be recorded at the Department of Land Management,
Government of Guam. Guaranteed Claim No. 2802 - The Naval
Government of Guam.

Together with the reversions, remainders, rents, issues and profits thereof and all of the
estate, right, title and interest of the Grantor, both at law and in equity, therein and thereto.

To have and to hold the same, together with all buildings, improvements, rights, easements,
privileges and appurtenances thereon and thereto belonging or appertaining or held and enjoyed
therewilh- by Grantor, unto the Grantee, in fee simple, its successors and assigns, forever.

Granlor warrants and covenants with Granlee, and its successors and assigns, that Grantor is
lawfully seized of the Property in fee simple, subject to any liens, encumbrances, access, and utility

easements, and other encumbrances, whether of record or not of record.

AVAILABILITY OF WATER AND POWER

Water and electrical power are not immediately available to the Property. Grantee shall not

hold the Government of Guam responsible for water or electrical hookups or connections.

L
Grant Deed.,
Page 2 of4 -
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This Grant Deed ha¥ teen executed the day and year acknow’fea{ged below.

GRANTOR:

GOVERNMENT OF GUAM

[

By: CARL T.C. GUTIERREZ
GOVERNOR OF GUAM

He . 2098

Date: %

APPROVED AS TO FORM:

OFFICE OF THE ATTORNEY GENERAL

s 4 L

By: ROBERT H. KONO
Acling Attorney General of Guam

Date: Z{]?L P‘J’U M{/

GRANTEE:

ANCESTRAL LANDS COMMISSION

Its Authorized Representative

Date: 41{1 pﬂ 207)2

MANTANONA LAW OFFICE

@(}%’——\\/—""“

By: RAWLEN M. MANTANONA
Attorneys for the Ancestral Lands Commission

Date: il [‘-t(o by

Grant Deed
Page 3 of 4
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Hagétfia, Guam } ss: ~/ —

On this _‘i_k}_ day of DN' , 2002, before me a Notary Public in and for Guam, .
personally appeared Carl T. C. Gutierrez, known to me to be the Govemnor of Guam, whose name
is subscribed to the foregoing instrument and acknowledged to me that he executed the same as his
free and voluntary act and deed on behalf of the Government of Guam for the uses and purposes
therein set forth,

IN W]TNESS WHEREQF, | have hereunto set my hand and affixed my official seal the

*-Q(%?M\

Nothry\Pfiblic

RANCESROSE TYDING .
NOTARY PUBLIC

In and for Guarh U.S.A.
My commission Explres; Sept. 12, 2004
J 1

Hagéitiia, Guam ) ss:

On this 4‘ day o p W - ?2002 ?ﬁfom me a Notary Public in and for Guam,
personally appeared , known to me to be the

authorized representativé of Anceslral Lands Commission, whose name is subscribed to the
foregoing instrument and acknowledged to me that he/she executed the same as histher free and
voluntary act and deed on behalf of Ancestral Lands Commission for the uses and purposes
therein set forth.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal the
date last above written.

i “_._mf-ﬂnﬁ'!é}nﬁr. \\‘ ’
; . Copliig

Notay ke | O

RANCESROSE TYDING..
NOTARY PUBLIC

In and for Guam U.S.A.
Mv commissinn Explres Sent |2. 2004

Grant Deed
Page 4 of 4
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IN THE SUPERIOR COURT OF GUAM
GOVERNMENT OF GUAM, ) CIVIL CASE
)
Plaintiff, )
) DECISION AND ORDER
V. )
)
HELENE TORRES and EVELYN O’KEEFEL,)
in their capacities as CO-)

ADMINISTRATRIXES of the ESTATE OF)
JOSE MARTINEZ TORRES, and the)
ESTATE OF JOSE MARTINEZ TORRES, )

)
Defendants. )
)

INTRODUCTION
This matter came before the Honorable Arthur R. Barcinas on the 17th day of February,

2012, for hearing on the Defendants’ Motion to Dismiss the Third An}endcd C_olaim, filed

September 20, 2010.  Assistant Attorney Gcncral William €. Bischoff represented the
Government, and Attorneys Joseph C. Razzano and F. Randall Cunliffe represenied the
Defendants.
DISCUSSION
The Defendants move this Court to dismiss the (Government’s claims pursuant to GRCP

Rule 12 (b)(6). Under Rule 12 (b)(6), the facts in the complaint are presumed to be true. and the

3
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Decision and Order
Civil Case No. CV1124-09

Id., at 231.

deliberately inserted in a deed a covenant tending to his own advantage and
another's prejudice, and the latter in ignorance that the instrument contains the
covenant accepts it as in fulfillment of a contract which requires no such
stipulation. The denial of relief in such a case would be at variance with long
established doctrines of courts of equity, and a reproach to the law itself. 1 Story
Eq.Jur., par. 138c.

As in the Denkmann Lumber case and the Kilmer case, the Govemme

Therefore, the Third Amendomlamtmeetsthe leadmg re uxrements of Rule 9(b)
to support a finding that the Government has alIg rudlent inducement on the part 0 the
De en ants agent morderto justzfy a gran fth relxef of revision of a deed under 20 GCA §
3230 for umlateral mlstake
The demo to deny a motion made under Rule 12(b)(6) requires a finding that the

complaint meets the pleading requirements of Rule 8 and sets forth a cognizable claim for relief

under a real legal theory. Securities Investor Protection Corp. v. Vigman, 764 F.2d 1309, 1318

(9th Cir.1985); Bowers v. Hardwick, 478 U.S. 186, 202 (1986); accord Hill v. Booz Allen

Hamilton, Inc., Civil Case No. 07-00034, 2009 WL 1620403, *3 (D. Ct. Guam, June 9,

2009)quoting Mendiondo v. Centinela Hosp. Med. Ctr., 521 F.3d 1097, 1104 (9th Cir. 2008))

(Dismissal is appropriate under Rule 12(b)(6) “where the complaint lacks a cognizable legal

theory or sufficient facts to support a cognizable legal theory.”).

Page 21 of 26
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Decision and Order
Civil Case No. CV1124-09

After considering the motion, the Court finds that the Plaintiff has standing to maintain

IT IS SO ORDERED this

CONCLUSION

suit against the Defendants and has sufficiently alleged causes of action which would entitle it

" HONORAB

LE ARTHUR R. BARCINAS

Judge, Superior Court of Guam

Page 26 of 26
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IN THE SUPERIOR COURT OF GUAM

THE GOVERNMENT OF GUAM,

CIVIL CASENO.€V 1124090 _J

V.

HELI?NE TORRES and EVELYN O’KEEFE, DECISION AND ORDER
in their capacities as CO-

ADMINISTRATRIXES OF THE ESTATE
OF JOSE MARTINEZ TORRES, and THE
ESTATE OF JOSE MARTINEZ TORRES,

Defendants.

INTRODUCTION

This matter came before the Honorable Arthur R. Barcinas on the 30" day of November,

Sumy

2012, for hearing on the Govemmcm’s ry Judgment on the Third dex

ieneral William Bischoff represented the Government, and Attorney Joseph Razzano
represented the Defendants. For the reasons set forth below, the Court grants in part the
Government’s Motion for Summary Judgment on the Third Amended Complaint, denies in part
the Defendants’ Cross-Motion for Summary Judgment, dismisses in part the causes of action in

this case, and remands this controversy to the GALC for further proceedings.

and the Defendants’ Cross-Motion for Summary Judgment. Assistant Atiorney

»
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accurately reﬂect;ng its oral demswn and that the Defendants knew or should have known at

demsron The GALC s execution of the deed as draﬁed by the Defendants attomeys thus

constitutes a unliateral m;stake of which the Defendants availed themselves thh knowledge and

for their own beneﬁt Accordingiy, the Government is entitled, as a matter of law {0

Decision and Order
Government of Guam v. Torres, Civil Case No. CV 1124-09

course of two weeks, with no indication that the language of the condition was discussed.
Further, Mr. Leon Guerrero is a land agent whose professional expertise could not have been
expected to include the vagaries of probate court jurisdiction. Mr. Yanza’s declaration reflects
that the subject matter of his discussions with Mr. Leon Guerrero was the property description.
Mr. Leon Guerrero’s job, as a land agent, was ensuring that the deed clearly and accurately
described the lots to be transferred. He is not a lawyer. In light of his professional role, his
approval of the deed cannot reasonably be understood as assent to the operative legal language
of the deed condition relevant to the issue here.

It appears to the Court that the GALC’s Final Written Decision and Order was also
drafted by the Defendants’ attorneys, and that its language was taken from that of the already-
finalized deed condition, rather than vice versa. The D&O fails to reflect fully the GALC’s
decision as enunciated in open hearing. In light of these considerations, the Court does not find
the D&O to be evidence sufficient to raise a genuine dispute as to the GALC’s intent.

Indeed, none of the evidence before the Court supports any genuine dispute of the fact

that the condttlonal deed dzd not express the true intentions of the GALC, that thls deﬁ01eney

was due to the umlatera] mlstake of the GALC in approving and exeeutmg deed 1anguage not

reformat:on of the deed ianguage

Page 13 of 15
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L Government of Guam v. Torres, Civil Case No. CV 1124-09

analysis of the evidence would seem to be appropriate in this vigorously contested case, which
appears destined to come again before a Court in some form or another before it is finally put to
rest.
CONCLUSION
For the reasons set forth above, the Court finds that summary judgment in favor of the
Government is appropriate on the issue of reformation. Accordingly, the Government’s Motn

for Summary Judgment is GRANTED in part, and the Defendants’ Cross-Motion for Summary

dgmeni is DENIED in part.

The remaining counts of the complaint are DISMISSED for lack of subject matter
jurisdiction, and the question of the validity of the Defendants® ancestral claim is REMANDED

to the GALC for further proceedings.

:}CP L LA

& tm
IT IS SO ORDERED this

HONORABLE ARTHUR R. BARCINAS
Judge, Superior Court of Guam

Page 15 0f 15




FilLED

SUPERIUN COURT

OF CUAM
CIVILLE & TANG, PLLC
IS-IL:Lr(IiEA'Iz%D;\?z?UAM sesto AVERTE 2015 M0V 30 P 359

TBLEPHONE: (671)472-88568
FACSIMITE: (671) 477-2511

Attorneys for Defendant, Geraldine Guisrrez,
Administratrix of the Estate of Jore Martinez Torres

IN THE SUPERIOR COURT OF GUAM e ,
GOVERNMENT OF GUAM, CIVIL CASE NO. CV0454-12
Plaintiff,
vs.

HELENE TORRES and EVELYN
O’KEEFE, in their capacities as CO-
ADMINISTRATRIXES OF THE ESTATE
OF JOSE MARTINEZ TORRES, and THE
ESTATE OF JOSE MARTINEZ TORRES,

Defepdants.

COMES NOW, Defendants, The Estate of Jose Martinez Torres and its Administratrix,
Geraldine Gutierrez, through counsel undersigned and hereby move the Honorable Court
pursuant to Local Rule of the Superior Court of Guam CVR 16.6 for an Order granting a
conference for the purposes of settlement together with appointment of a settlement judge in the
above captioned action.

Opposing counsel attomey David Highemith was contacted on November 24, 2015 via e~
mail and his clients do not wish to participate in a settlement conference or the appointment of a
scttlement Judge.

POINTS AND AUTHORITIES

The policy of settlement of civil disputes is favored by the law and applicable rules of

civil procedure. Specifically, Guam Rule of Evidence 408 encourages the policy of settlement




Gowernment of Guaer v Torres, CV0454-12
Defendant’s Motion for Settlement Conference
and Appointment of Scilement Judge

Page 2 0f2

by protecting and excluding from any considerations of evidence of correspondence if it offers
terms of settlement.

The Proposed Scheduling Order in this action was received by the Court on August 17,
2015 (the “Proposed Order.”) Plaintiffs’ counse! acknowledges some discussion of settlement
has taken place but opposes mediation. See Proposed Order at P.3. Defendants suggest that this
case be immediately stayed pending the completion of a settlement conference in good faith to
be held as soon as is practicable.

Additionally, Defendants request that the gévernment of Guam be required to be present
at the conference with a client representative.

Respectfully submitted at Hagtfia, Guam, on the 30™ day of November, 2015.

\,  JOSERH C. RAZZANO 3
for Defendants ™




Office of the Attorney General of Guam

590 S. Marine Corps Drive, Suite 901 ¢ Tamuning, GU 96913
Phone (671) 475-3324 ¢ Fax (671) 477-4703 ¢ ag@oageuam.org ¢ oagsumn.org

Hon. Leevin Taitano Camacho
Attorney General of Guam

September 22, 2022
VIA EMAITL '
bischoffbill2@yahoo.com

William C. Bischoff, Esq.
121 Calvo Beach Rd.
Ipan, Talofofo, Guam: 96915

“l1. A copy of any settlement agreement that was reached with any person
or party regarding the July, 2020, dismissal of CV1124-09 in either or both
of the Guam Supreme and Superior Courts.

2. A copy of all letters, emails, and any other written communications that
the Office of the Aftorney General had with any persons or parties
regarding the July, 2020, dismissal of CV1124-09 in either or both of the
Guam Supreme and Superior Courts.

3. A copy of any memorandums or other written communications that the
Office of the Attorney General had with the Guam Ancestral Lands
Commission regarding the July, 2020, dismissal of CV1124-09 in either or
both of the Guam Supreme and Superior Courts.

4. A copy of any and all documents evidencing that the Guam Ancestral
Lands Commission formally approved the July, 2020. dismissal of
(CV1124-09 in either or both of the Guam Supreme and Superior Courts.”

Attached are our records responsive to your request. Should you have any questions, please
contact us at {olarequesis@oagguanorg or 475-2580,

Sinseramente,

" .
Ty, AT

[

si Stephanie E. Mendio
General Counsel/Deputy Attorney General
Division of General Counsel

Attachments (40 pages)

i}



SETTLEMENT AND MUTUAL RELEASE

This Settlement and Mutual Release Agreement (the “Settlement Agreement”) is
entered into this _ day of July, 2020, by and amongst the following parties to globally
resolve the litigation that exists among them:

¥}
Party Address
i and Marig { c/o The law Offices of F. Randall Cuniiffe,
Calvo Torres, by and through its Administrator ; Suite 200, 210 Archbishop F.C. Flores Strect,
Geraldine Gutierrez (the “Estate™) Hagitiia, Guam 96910

W iniluging Iﬁ Eggi 590 S. Marine Corps Dr., Suite 901,
autonomous agency the (Guam Ancestra s | Tamuning, Guam 96913,

Commission (the “Government™)

Western Sales Trading Company 147 Frank G. Benavente St. South
. Barrigada, Guam 96913
WSTCO Quality Feed and Supply, LLC P.O. Box 8530
. Tamuning, Guam 9693
Jay Rojas 904 Kahou Street, #102, Pa’l Foundation,

Honolulu, Hawaii, 96817

This Settlement Agreement is made with reference to the following facts.

RECITALS

A. WHEREAS, the Estate of Jose Martinez Torres was re-openied on February 20,
2007, for the purpose of receiving and distributing lands returned to the heirs of the Estate.

WHEREAS, the Guam Ancesiral Lands Commission g“GALC") is & non-
iment of Guam, created through Public'La

¢ federal excess lands program on behalf of the
Government and returning those lands to the origininal owners on behalf of the Government,

C. WHERAS, the GALC, on behalf of the Governunent returned, or granted intcrests
in, the following Guam property parcels to Evelyn V. O’Keefe as an heir of Jose Martinez
Torres:

Lot No. 5001

Lot No. 5002

Lot No. 5007-1

Lot No. 5008

Lot No. 5008-1

Lot No. ALD02-1

Lot No. AL002-2

Lot Radio Barrigada C aka Parcel N5-D



intended to be final and binding upon the partics and is further intended to be effective as a full
and final accord and satisfaction among them as to the claims released above in paragraph 3.
Each Party relies upon the finality of this Settlcrent Agreement as a material factor inducing
that Party’s cxccution of this Settlement Agreement. This Settlement Agrecment may not be
alicred or amended except by a writing signed by all of the parties to this Settlement Agreement
expressly stating that such modification is intended.

10.  Independent Advice of Counse In executing this Settlement Agreement, the
Parties have relied solcly upon their own Judgmcm belief and knowledge and, to the extent they
fecl it is necessary, have sought the advice and recommendations of their own independently
sclccted counsel concerning the nature, extent and duration of their rights and claims relating to
the Superior Court Litigation, the WSTCO Litigation, the rights affected by this Settlement
Agreement, the form and content of this Settlement Agreement, and the advisability of cntering
nto and cxccuting this Settlernent Agreement.  All Partics have made such investigation of the
facts pertaining to the releases contained herein as they deem necessary. No Party has been
unduly influenced to any extent whatsoever by any other Party. Except as expressly stated mn
this Settlement Agreement, no Party has madc any statement or represcntation to any other Party
regarding any fact, which statement or representation is relied upon by any other Party in
entering into this Settlement Agreement. Except as expressly stated in this Settlement
Agreement, in connection with the exccution of this Scttlernent Agreement or the making of the
settlement provided for herein, no Party to this Scttlement Agreement has rclied upon any
statement, representation, or promise of any other Party not expressly contained in it. The
Parties have read this Settlement Agreement carcfully. The contents of this Scttiement

Agrcement are known and understood by the signatories, and this Settlement Agreement is freely
and voluntarily signed.

1. Use of This Agreement in Court. This Settiement Agreement may be pleaded
as a full and complete defense to any causes of action that may be instituted, prosecuted or
attempted for, upon, or in respect of any of the claims released pursuant to this Settlement
Agreement.

12, Waiver. No warwver of any covenant or obligation of this Settlement Agreemem
shall be effective unless contained in a wmmg signed by the parly against whom such waiver is
asscﬁcd

13, Public Comment/Confidentiality.
that they will not hold a2 press conference, issue a press release, or otherwisc take affirmative
steps to comment to the press or media, or publicize to any person or entity the settiement, the
terms thercof or the allegation contained in the pleadings or the dismissal of any case. The
Named Parties may not disclose the considerabion behind this Settlement Agreement,  The

Named Parties may disclose the conditions of settlement expressly authorized to be disciowd as
set forth in Paragraph {4 below.

fhe Named Parties, and their agents, agredRy




Private Commeni. The Named Partics agree that they will not disclos

Sunshin

10101 ef seq.

15.  Severability. If any portion or term of this Scttlement Agreement is held
unenforceable by a court of competent jurisdiction, the remainder of this Settlement Agreement
shall not be affected and shall remain fully in force and enforceable.

16.  No Assignment of Righis. Each Party acknowledges, represents, and warrants
that it has not voluniarily or involuntarily transferred, assigned, encumbered, hypothecated, or
conveyed any of its rights, interests, or claims in the Superior Court litigation and the WSTCO
Litigation, and has not voluntarily or involuntarily transferred, assigned, encumbered or
hypothceated any of its rights or intcrests in and to the Claims hereby released in this Settlement
Agreement.

17. Beneficiaries, This Scttlement Agreement is made and entered into for the sole
protection and bencfit of the Parties to it, as defined by its terms. No other person or entity shall
be a direct or indirect beneficiary of or have any direct or indirect cause of action or claim in
connection with this Settlement Agreement, or any document executed pursuant to its terms,

18.  Preparation of Agreement. This Settlement Agreement is the product of
negotiation and preparation by and among the Parties and their respective attorneys. The Parties,
therefore, expressly acknowledge and agree that this Settlement Agreement shall not be deemed
prepared or drafied by one Party or another, or its attorneys, and will be construed accordingly.

19.  Authority to Enter into Agreement and of Signatories. Each Party represents
and warrants that it has the proper authority to enter into this Settlement Agreement and fully
bind such Named Party, and that the mdividual executing this Settlement Agreement is
authorized to do so on behalf of the Party. The Named Parties further agree that therc are
Individual Defendants named as defendants in either the Superior Court or WSTCO Litigation
The Named Parties agree that this Settlement Agreement becomes effective when the
Government executes it as contemplated by 5 G.C.A. § 6212(b). Each signatory to this
Agreement who signs on behalf of a party expressly represents and warrants that he or she has
the authority 10 sign on behalf of that party.

20, Printed FElectronic Transmission and Counterparts., This Settlement
Agreement may be executed by electronic transmission or in counterparts, and if so executed,
each Printed Electronic Transmission or counterpart shall have the force and effect of an
original, which together shall constitute one and the same instrument.

21 Further Necessary Steps. The Parties shall take all further sieps and cxecute all
additional documents that may reasonably be required o cffectuate the intent and purposes of
this Settiement Agreement,

10

cousideration st forth in above to any person or entity including the media, unless ordered to do Ry
so by order of a court of competent jurisdiction or as required to comply with the provisions of o




IN WITNESS WHEREQF, the parties hercto have executed this Settlement Agreement
as of the date first above written.

THE ESTATES OF JOSE MARTINEZ GOVERMNMENT OF GUAM

TORRES AND MARA CALVO TORRES
By: /‘\é«&

JAMES L. CANTO 11
Deputy Attorney General

JON JAY ROJAS

By:

JON JAY ROJAS

WESTERN SALES TRADING COMPANY

MARY TORRES
President

WSTCO QUALITY FEED AND SUPPLY, LIC

By: o ?f Jond_
EDWIN ¥, TORRES
Its duly authorized representative
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RAZZANO WALSH & TORRES, P.C. WYL 1o py
SUITE 100, 139 MURRAY BLVD. 4 0
HAGATNA, GUAM 96910 CLER% oF ¢

TELEPHONE: (671)989-3009
FACSIMILE: {671)989-8750

Attorneys for Defendant
The Estate of Jose Martinez Torres
and it's Administratrix, Geraldine Gutierrez

IN THE SUPERIOR COURT OF GUAM
THE GOVERNMENT OF GUAM, CIVIL CASE NO. CV1124-09

Plaintiff,

V8.

GERALDINE T. GUTIERREZ, in her
capacity as Administrator of THE ESTATE
OF JOSE MARTINEZ TORRES, and the
ESTATE OF MARIA CALVO TORRES, and
KIL KOO YOON,

Defendants.

STIPULATED NOTICE OF DISMISSAL WITH PREJUDICE PURSUANT TO GUAM
RULE OF CIVIL PROCEDURE 41(a)(1)(i)

The parties hereby stipulate that all claims and causes of action in the above-entitled

rIApA

Liodibir - q‘l



action are hereby dismissed with prejudice, pursuant to Rule 41(a)(1)(ii) of the Guam Rules of
Civil Procedure. Each party shall bear its own attorneys fees and costs.

DATED this [#74 day of July, 2020.

OFFICE OF THE ATTORNEY ” RAZZANO WALSH &TORRES, P.C

GENERAL OF GUAM

AMESL CANTO, Ii

Deputy Attorney General Afforneys fo;* Defendant,the Estate of
Attorneys for PlaintiffJose Martinez Torresand it's

Government of Guam Administratrix, Geraldine Gutierrez
CUNLIFFE & COOK, P.C.

; /aw w4, J//

F RANDALL CUNLIFFE
Attorneys for Defendant, the Eb ale of
Jose Martinez Torresand it's
Administratrix, Geraldine Gutierrez
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Filed

" Supreme Court of Guam, Clerk of Court

RAZZANO WALSH & TORRES, P.C.

SUITE 100, 139 MURRAY BLVD.
HAGATNA, GUAM 96910
TELEPHONE: (671)989-3009
FACSIMILE: (671) 985-8750

Attorneys forAppellees
The Estate of Jose Martinez Torres
and it’s Administratrix,Geraldine Gutierrez

IN THE SUPREMECOURT OF GUAM

GOVERNMENT OF GUAM, SUPREME COURT CASE NOS. CVAlé6-
002
Plaintiff-Appellant, CVA16-009
CVA16-013
Vs,

SUPERIOR COURT CASE NO. CV1235-
GERLADINE T. GUTIERREZ, IN 12

HER CAPACITY AS CV0454-12
ADMINISTRATRIX OF THE CV1124-09
ESTATE OF JOSE MARTINEZ
TORRES, and THE ESTATE OF
JOSE MARTINEZ TORRES,
Defendant-Appellees.
STIPULATED

NOTICE OF DISMISSAL WITH PREJUDICE PURSUANT TOGUAM RULE
OF APPELLATE PROCEDURE RULE 6(c)(2)

The Appellants and Appellees in this case, by their attorneys, agree that the
appeal shall be dismissed pursuant to Rule 6(c)(2) of the Guam Rules of Appellate

E-Received | [ YA
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Procedure. Each party shall bear its own attorneys’ fees and costs. The Appelleeshall
bear any further costs required by the Court, if any.
DATED this /07# day of July, 2020.

OFFICE OF THE ATTORNEY RAZZANO WALSH &
GENERAL OF GUAM TORRES, P.C.

By: %J/’/ ( /
/7'

"JAMES L. CANTO, II JOSEPH {. KAZZANQ/
Deputy Attorney General Attorneys/for Defendant-
Attorneys for Plaintiff-Appellant Appellees,the Estate of Jose
Martinez Torres, and
it 'sAdministratrix, Geraldine
Gutierrez

CUNLIFFE & COOK, P.C.

Iy
F RANDALL CUNLIFF#
Attorneys for Defendant-Appellees,

theEstate of Jose Martinez Torres,
and it’s Administratrix, Geraldine Gutierrez
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Re: Torres litigation query

Nicolas Toft Nov 8, 20622,
327 PM (8
days ago)

to Catherine, me, Anita, Jeffrey, Mara, Maria, Antolin, Ronald, Nicolas, Louisa, Ron, Angela, Joey

Good afternoon,

I've received a response from the Litigation Deputy Attorney General regarding the dismissal of
the Torres litigation cases, and am forwarding it to you now. I've discussed the matter with DAG
Canto in order to gain a better understanding of the underlying issues in the cases, and will

attempt to answer any guestions you may have,

-Nick

Hafa Adai Nick:

I am responding to the inquiry you forwarded to me from the Guam Ancestral Lands Commission
{GALQ), inquiring as to why the Office of the Attorney General (OAG) did not consult with the GALC
regarding a settlement agreement that, in part, dismissed Superior Court of Guam case no. CV1124-
09, Gov't of Guam v. Geraldine T. Gutierrez, et al, (“the case™).

The primary reason that GALC was not consulted is that GALC was not a party to the case. Specifically,
the GALC was not the plaintiff in the case. The plaintiff was the Government of Guam, represented by the
OAG. As Assistant Aftorney General William Bischoff explained to the court at a hearing in a related
probate case, Superior Court case no. PR0220-50, In the Matter of Jose Martinez Torres, the OAG did
not represent the GALC but, instead, the OAG was independently representing the public interest
pursuant to 5 GCA § 30103, Furthermore, the chairperson of the GALC did not verify the initial
complaint, nor did the GALC chairperson verify any of the 4 subsequent amended complaints in the case.

Possibly even more importantly, in all 5 iterations of the complaint filed in the case, the OAG alleges that
the GALC violated the law (21 GCA § 80104) by exceeding its statutory authority when it deeded real
property to the estate of Jose Martinez Torres that was not taken by the U.S. Government after January 1,
1930. It is axiomatic that it would be an unethical conflict of interest for the OAG to represent the GALC in
a case where the OAG is trying to prove that its own client (the GALC) broke the law and deeded away
government property without any legal authority to do so.

In fact, on December 26, 2007, the OAG filed a motion to amend the Government of Guam’s answer to the
complaint in a related case, Superior Court case no. CV1093-06, The Estate of Jose Martinez Torres v.
The Gov't of Guam, et al., in order to name GALC as a defendant, so that the QAG could sue the GALC for
its allegedly illegal act. The OAG later withdrew that motion.

In sum, not only was the GALC not a plaintiff or party to Superior Court case no. CVi124-09, but it would
be an unethical conflict of interest to represent them in light of the allegations the OAG made against the
GALCT all 5 versions of the complaint it filed in that case. That is why the OAG did not consult the GALC

with regard to a settlement agreement that, in part, called for the dismissal of Superior Court case no.
CVIi324-09, Gov't of Guam v. Geraldine T. Gutierrez, et al.




Best regards,

James L. Canto I1

Deputy Attorney General

Litigation Division

Office of the Attorney General

590 S. Marine Corps Drive, Suite 802
Tamuning, GU 96913



